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The National Environmental Policy Act (NEPA)
For Historic Preservationists
And
Cultural Resource Managers
(from NPI website at www.npi.org on 9/27/05)
The primary author of these pages is
Dr. Thomas F. King, NPI Senior Advisor and Training Consultant.
Dr. King can be contacted at tfking106@aol.com.

The National Environmental Policy Act (NEPA) can be a powerful tool
for managing the impacts of the modem world on "cultural resources"
such as historic buildings, historic districts, archeological sites, Native
American traditional places, and traditional ways oflife.

;specific Topics: . ·
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Environmental Assessments ·
:and Findings of No Sigriificant

-:hntiact

This page and its links are designed to help people concerned about
cultural resources understand how the review of Federal projects under
· NEPA works. It also may help people doing NEPA review understand
how cultural resources, and the laws that deal with such resources, can
be addressed in environmental impact analyses under NEPA.
These pages are designed for use mostly by two kinds of people:

.:Emiironmentallrhoact
~Statements

an·d Reicor'dS'-Of

o

People who are officially or unofficially concerned about
impacts on cultural resources, and who are consulted during, or
who review, NEPA analyses and the documents that describe
them. If you're such a person, you may fmd help in the
"Reviewer Tips" sprinkled through the pages that follow.

o

People who work on environmental impact analyses under
NEPA, and who want to figure out how to address impacts on
cultural resources. If that's who you are, you may benefit by
checking the "Analyst Tips" that are also found throughout these
pages.

{~ecisidil:

j·NEPA and Section 106 of the
;Ncltiomit Historic Preservation

'Act
SUbStituting NEPA reVieW for
:reView under Sectioh -106 ~-

This page and its links were developed under a grant from the National
Park Service and the National Center for Preservation Technology and
Training. Its contents are solely the responsibility of the National
Preservation Institute and do not necessarily represent the official
position or policies of the NPS or the National Center for Preservation
Technology and Training.
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What is NEPA?

The National Environmental Policy Act (NEPA) was enacted in 1969, one of many legislative
and executive responses to growing concern about the condition of the environment, and about
what human actions were doing to it. NEPA does two major things.
First, it establishes national policy regarding the environment. It's important to understand this
policy as a basis for correctly interpreting NEPA's action-forcing provisions.
Second, NEPA requires that agencies prepare a "detailed statement" of the environmental
impacts of any "major federal action significantly affecting the quality of the human
environment" (MFASAQHE). This "detailed statement" is known as an Environmental Impact
Statement CEIS).
This procedural requirement, and those that logically need to be followed in order to figure out
whether an EIS is needed, are complied with by foJlowing regulations issued by the Council on
Environmental Quality (CEQ). These regulations are found at 40 CFR 1500-1508 --that is, Title
40, Parts 1500-1508 of the Code of Federal Regulations.
This site provides guidance about the NEPA review process, how cultural resources should be
addressed in carrying out the process, and how people concerned with cultural resources can use
the process.

Where Did· NEP A Come From?
The origins ofNEPA are similar to those of the National Historic Preservation Act (NHI'A),
which was enacted three years before NEP A. During the 1930s, rapid industrialization created
environmental problems, which were exacerbated by World War II. After the War, programs like
urban renewal, the interstate highway program, and the charge given the Corps of Engineers to
dam rivers for a variety of purposes accelerated damage, as did the increasing use of toxic
pesticides and fertilizers. Rachel Carson's pivotal book, Silent Spring, helped mobilize people to
push for protection of the environment in a variety of ways, notably from the thoughtless acts of
Federal agencies. One major result was NEPA, enacted in 1969 though it did not take effect until
1970.
NEPA has been amended several times since its enactment, and a number of other laws have
established interlocking or overlapping requirements that must be addressed in NEPA analyses.

What is the "Human Environment?"
"Human environment" shall be interpreted comprehensively to include the natural and physical
environment and the relationship of people with that environment (40 CFR 1508.14)
NEPA's concern is with the "human environment," defined as including the natural and physical
(e.g. built) environment and the relationships of people to that environment. A thorough
environmental analysis under NEPA should systematically address the "human" -- social and
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cultural-- aspects of the environment as well as those that are more "natural," and should address
the relationships between natural and cultural.
Culturally valued aspects of the environment generally include historic properties, other
culturally valued pieces of real property, cultural use of the biophysical environment, and such
"intangible" sociocultural attributes as social cohesion, social institutions, lifeways, religious
practices, and other cultural institutions. These impacts are usually analyzed either as impacts on
"cultural resources," or as "social impacts," or as both-- but many such impacts actually fall into
the cracks between the "cultural resource" and "social impact" categories as usually defined.

What are "Cultural Resources"?
The term "cultural resource" is not defined in NEPA or any other Federal law. However, there
are several laws and executive orders that deal with particular kinds of "resources" that are
"cultural" in character.
•

•

NEPA itself, and the CEQ regulations, require that agencies consider the effects of their
actions on all aspects of the "human environment." Humans relate to their environment
through their culture, so the cultural aspects of the environment -- for example, cultural
uses of the natural environment, the built environment, and human social institutions-obviously must be considered in NEPA analyses.
The National Historic Preservation Act (NHPA) sets forth Government policy and
procedures regarding "historic properties" --that is, districts, sites, buildings, structures
and objects included in or eligible for the National Register of Historic Places. Section
I 06 ofNHPA requires that Federal agencies consider the effects of their actions on such
properties, following regulations issued by _the Advisory Council on Historic Preservation
(36 CFR 800).

•

The Native American Graves Protection and Repatriation Act (NAGPRA) requires
Federal agencies and federally assisted museums to return "Native American cultural
items" to the Federally recognized Indian tribes or Native Hawaiian groups with which
they are associated. Regulations, by the National Park Service (NPS) are at 43 CFR I 0.

•

The American Indian Religious Freedom Act (AIRFA) says that the U.S. Government
will respect and protect the rights of Indian tribes to the free exercise of their traditional
religions; the courts have interpreted this as requiring agencies to consider the effects of
their actions on traditional religious practices.

•

The Archeological Resources Protection Act (ARPA) prohibits the excavation of
archeological resources (anything of archeological interest) on Federal or Indian lands,
without a permit from the land manager.

•

The Archeological Data Preservation Act (ADPA) or Archeological and Historic
Preservation Act (AHPA) requires that agencies to report any perceived impacts that their
projects and programs may have on archeological, historical, and scientific data, and to
recover such data or assist the Secretary ofthe Interior in recovering them.
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The Federal Records Act (FRA) requires that agencies manage documents in such a way
as to protect their historical value.
•

The Abandoned Shipwrecks Act (ASA) asserts U.S. title to abandoned shipwrecks, and
transfers title to the States.

•

Executive Order 12898 requires that agencies try to avoid disproportionate and adverse
environmental impacts on low income and minority populations; impacts may be cultural
-- for example, impacts on a culturally important religious, subsistence, or social practice.

•

Executive Order 13006 requires that agencies give priority to using historic buildings in
historic districts in central business areas to meet their mission requirements.

•

Executive Order 13007 requires that agencies try not to damage "Indian sacred sites" on
Federal land, and avoid blocking access to such sites by traditional religious practitioners.

A good NEPA analysis should consider impacts on all these kinds of resources, and address the
requirements of all these laws.

U.S. Government Policy Under NEPA
NEPA is the "National Environmental Policy Act," so one of the important things it does is
establish national policy. The core policy established by NEPA is to:
Use all practicable means and measures, including financial and technical assistance, in a manner
calculated to foster and promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the social, economic, and
other requirements of present and futtrre generations of ..A_..._.•.nericans 1'-lEP..a,.. Sec. I 01 (a).

o·
-

Things to do under NEPA other than environmental review:
•

•
•
•

Consider here some examples of things other than environmental review that an agency
might do under the authority ofNEPA. Consider environmental protection and
enhancement in general policymaking
Budget for environmental projects and personnel
Include how environmental factors are handled when evaluating the performance of
personnel
Provide environmental information to the public

NEPA isn't nearly as directive about such "other things" as it is about environmental review, but
the policy is there, and agencies should consider it in all their activities.
This policy provides a general philosophical direction for NEPA review, and of course justifies a
wide range of activities other than project review.
•

Note: NEPA's policy language is similar to that of the National Historic
Preservation Act (NHPA). This results from the fact that when NHPA was amended in
1980, its language regarding purposes and policy was adapted from NEPA.
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NEPA's policy includes language that pertains specifically to the cultural aspects of the
environment (cultural resources). It says the government will .. .
... use all practicable means ... to the end that the Nation may .. .
(2) assure for all Americans ... esthetically and culturally pleasing surroundings;
(4) preserve important historic, cultural, and natural aspects of our national heritage ...
NEPA Sec. 101(b)
An important aspect ofNEPA's policy is that it promotes systematic, interdisciplinary analysis of
environmental issues, including the use of disciplines that are concerned with cultural resources.
(A)ll agencies of the Federal Government shall(A) Utilize a systematic, interdisciplinary approach which will insure the integrated use of the
natural and social sciences and the environmental design arts in planning and in decisionmaking
which may have an impact on man's environment. NEP A Sec. I 02 emphasis added.

Interdisciplinary analysis
"Interdisciplinary" studies and analyses are often confused with those that are merely
"multidisciplinary." In a multidisciplinary study, a lot of specialists do their own things and
someone brings the resuits together. In an interdisciplinary study, the specialists work together as
a team, bringing the expertise of each to bear on everyone's problems and issues. The result
should be a dynamic, creative analysis that is more than the sum of its parts.
Social Sciences and Environmental Design Arts
Some examples of social sciences that are often pertinent to environmental review are cultural
and social anthropology, urban and rural sociology, social psychology, economics, cultural
geography, archaeology, history, architectural history, and folklife studies. Some examples of
environmental design arts are landscape architecture, urban -planning, regional planning,
architecture, and historical architecture.
-

-

-

NEPA Terminology
Like most laws, NEPA has generated a specialized terminology, consisting mostly of acronyms.

)

•

NEPA review is the process of project and program review under NEPA.

•

NEPA analysis is the analytic process involved in NEPA review.

•

A NEP A document is the report that documents the analysis and its results.

•

CEQ is the Council on Environmental Quality, which oversees NEPA review.

•

CEQ regulations are the NEPA regulations at 40 CFR 1500-1508. CEQ has also
published the answers to frequently asked questions about NEPA and its regulations, in
an oft-cited document usually referred to simply as 40 Questions, and publishes other
guidance material, too. CEQ guidance can be found on the Internet at
http://ceg.eh.doe.gov/nepa!nepanet.htm.

•

EPA is the Environmental Protection Agency, which has a special role in the review of
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NEPA documents.
•

CATEX (or CX, CE, Exclusion, various other terms) means "categorical exclusion," a
project type that an agency excludes from getailed NEPA review because it has little
potential for impact.

•

EA means environmental assessment, an assessment done on a project that is neither an
obvious CATEX nor an obvious MFASAQHE, to determine whether its impacts may be
significant enough to require an environmental impact statement.

•

Environmental Justice means seeking to avoid disproportionate adverse environmental
impacts on low income populations and minority communities, in accordance with
Executive Order 12898. Such impacts may be cultural in character.

•

FONSI or FNSI or FoNSI means a Finding of No Significant Impact, done where the EA
results in the conclusion that the project's impacts will not be significant, and hence no
environmental impact statement is required.

•

EIS means an environmental impact statement. The preparation of an EIS includes:
•

Publication of a notice of intent (NOI) to prepare an EIS.

•

Scoping -- preliminary analysis and consultation to determine the scope of
the EIS.

•

Analysis leading to a draft environmental impact statement, or DEIS.

•

Public review and comment, response to comments, occasionally leading to
abandonment of or rethinking the proJect, more often to further analysis and
an amended, revised, or supplementary DEIS, or to ...

•

Publication of a final environmental impact statement, or FEIS.

•

Publication of a record of decision, or ROD, which informs the public of the
decision, the agency's rationale for it, and any mitigation measures the
agency will carry out.

•

SEIS means a supplemental or supplementary EIS, prepared if the project
changes, or new impacts are discovered after the original EIS is done, or the
agency is ordered to do so by a court.

•

PElS means a Programmatic EIS, done on an agency program rather than a
project; they're rare.

•

LEIS means Legislative EIS, done on a pie'ce of proposed legislation.

0

Two common NEPA terms need special attention: these are mitigation and significance.

0
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According to the CEQ regulations (40 CFR 1508.20), mitigation means:
•
•
•
•
•
•
•
•
•

Avoiding impact altogether
Minimizing impact
Limiting the degree or magnitude of action
Rectifying impact
Repairing, rehabilitating, restoring
Reducing or eliminating impact over time
Preservation and maintenance activities
Compensating for the impact
Replacing or providing substitutes

In temis of cultural resources, this definition can clearly embrace things like:
•
•
•
•
•
•

Relocating a project to avoid impact on an archeological site, a historic district, or an area
of traditional use.
Reducing the scale or altering the design of a project to reduce visual impacts
Restoring impacted sites, landscapes, or buildings
Implementation of preservation plans and maintenance programs that reduce impacts
overtime.
Compensating for impacts, for example by rehabilitating some buildings in exchange for
demolishing others, or conducting archeological data recovery.
Replacing lost plant gathering areas by providing traditional plant gatherers with access
to other similar areas.

"Significance" under NEPA
Significance, Context, and Intensity are important NEPA terms.
Doing an Environmental Assessment (EA) involves determining the significance, or importance
oflikely environmental impacts. The regulations direct that this be done by considering two
variables: "Context" and "Intensity."
•

"Context" is the geographic, biophysical, and social context in which the effects will
occur. The regulations mention society as a whole, the region, and affected interests as
examples of context. Considering contexts does NOT mean giving greater attention to,
say, effects on society as a whole than to effects on a local area. On the contrary, the
importance of a small-scale impact must be considered in the context of the local area,
not dismissed because it does not have impacts on larger areas.
•

"Intensity" refers to the severity of the impact, in whatever context(s) it occurs.
The regulations require that a number of variables be addressed in measuring
intensity. Impacts that may be both beneficial and adverse;
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•

Effects on public health and safety

•

"Unique characteristics of the geographic area such as proximity to historic or
cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers,
or ecologically critical areas;"

•

The potential for controversy on enyironmental grounds;

•

Uncertainty about effects, or unique risks;

•

The potential for establishing a precedent, or representing a decision in principle
that defines the parameters of a further action;

•

Cumulative impacts;

•

Potential adverse effects on "districts, sites, highways, structures, or objects listed
in or eligible for listing in the National Register of Historic Places," and the
potential for "loss or destruction of significant scientific, cultural, or historical

{l)

resources;"

•

Potential adverse effects on an endangered or threatened species or its habitat, or
on a critical habitat; and

•

Potential for violation of a Federal, state, or local law or requirement "imposed for
the protection of the environment." (40 CFR 1508.27)

NEPA requires that a broad range of effects be considered:
•

Direct effects such as actually changing an ecosystem, filling a wetland, knocking down a
building, digging up an archeological site.

•

Indirect effects such as causing economic change in a community that changes the
environment over the long run (through development, increased taxes, etc.), or causing
long-term erosion in a watershed.
·'

•

Cumulative effects --the "straws that break the camel's back." An individual action may
not have much effect, but it may be part of a pattern of actions whose effects ARE
significant. For example, widening a bridge may not itself have much effect, but it may
be the last piece of highway improvement that allows rampant development of a pristine
valley.

0

The NEPA Review Process
As the National Environmental Policy (not Protection) Act, NEPA is not designed to protect all
aspects of the environment, but to make sure that the decisions made by Federal agencies are
environmentally sound. It is not supposed simply to generate environmental documents.

0
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Contrary to what some historic preservation and cultural resource management specialists tend to
think, NEPA does not apply only to a narrow range of Federal projects; its scope is really quite
broad.
NEPA encourages early consideration of environmental impacts, in an open manner, with
meaningful public participation. Of course, what one group thinks is meaningful may not seem
so to another group.
The MFASAQHE Myth
A common belief among historic preservationists is that "NEPA applies just to major actions,
while Section 106 applies to everything." Based on this perception, preservationists often don't
bother to consider NEPA as a tool to use in examining impacts on historic properties.
This perception arises from the following language in NEPA:

(A)ll agencies ofthe Federal Government shall ...
(C) include in (all) proposals for ... major Federal actions significantly affecting the
quality of the human environment, a detailed statement...
NEPA Sec. 102, emphasis added
But this language doesn't say that NEPA applies only to MFASAQHEs (major federal actions
significantly affecting the quality of the human environment). It says that a "detailed statement"
of environmental impacts will be prepared for each MFASAQHE. This "detailed statement" is
what the NEPA regulations call an Environmental Impact Statement @ID. In other words,
deciding that something is a MFASAQHE is the threshold for preparing an EIS, not for the
application ofNEPA.
In fact, NEPA applies to all actions carried out, assisted, or licensed by the Federal government.
There are levels ofNEPA analysis below the level of an EIS, that provide opportunities for-and indeed require -- consideration not only of historic properties but of all kinds of cultural
resources. These levels are represented by the Environmental Assessment (EA) and the
Categorical Exclusion.
NEPArequires review of the effects of all Federal, federally assisted, and federally licensed
actions, not just of those defined as "major" or as having "significant" impacts. The level of
review given different kinds of projects varies with the likelihood of serious impact, however.
The courts have consistently found that while NEPA does not elevate environmental protection
over all other aspects of public policy, it does require a "hard look" at environmental impacts and
at alternatives. NEPA does not require a particular result; it does not require that the best
alternative from an environmental perspective be selected. It does mandate a process for taking
that "hard look" at what an action may do to the environment, and what can be done about it.
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In general, and as expressed in different ways for different kinds of actions, the NEPA process
entails:

•

determining what need must be addressed,

•

identifying alternative ways of meeting the need,

•

analyzing the environmental impacts of each alternative, and

•

armed with the results of this analysis, deciding which alternative to pursue
and how.

The NEPA regulations, at 40 CFR 1500-1508, are issued by the Council on Environmental
Quality (CEQ), in the Executive Office of the President. They are binding on all Executive
Branch and independent Federal agencies. They outline the NEPA review process.
The statutory basis for the process is in Section 102 of the Act:

(A)ll agencies of the Federal Government shall ...
•

(C) include in (all) proposals for ... major Federal actions significantly affecting the
quality of the human environment, a detailed statement ... NEP A Sec. 102

Under the regulations, the "detailed statement" called for by NEPA is called an Environmental
Impact Statement (EIS). It must be prepared on all "major Federal actions significantly affecting
the quality of the hnman environment."

0

Under the l'~EPA regulations, agencies may "exclude" certain classes of actiOn from detailed
review. These are referred to as "Categorical Exclusions" (CX, CE, CatEx) Even categorically
excluded projects should receive some review, however, because the regulations require fmding
out whether "extraordinary circumstances" may require such a project to be analyzed in more
detail.
If a project isn't categorically excluded, but also isn't obviously a major Federal action
significantly affecting the quality of the human environment, it must be subjected to an
"Environmental Assessment" (EA). This assessment leads either to the decision to prepare an
EIS, or to issuance of a "Finding of No Significant Impact" (FONSI, FoNSI, or FNSI).

NEPA Regulations
NEPA, the National Environmental Policy (not "Protection") Act, articulates general Federal
policy favoring protection of the environment, but its major action-forcing mechanism is a
requirement that agencies consider the effects of their actions on the "hnman environment."
Regulations implementing NEPA have been issued by the Council on Environmental Quality
(CEQ), in the Executive Office of the President. CEQ is a three-member council of Presidential
appointees, served by a small staff. The regulations are at 40 CFR 1500-1508 --that is, Title 40
of the Code of Federal Regulations, Parts 1500 through 1508. The regulations apply to all
NEPA for Historic Preservationists and Cultural Resources Managers
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Federal agencies, and all agency actions. The basic requi~ement is to analyze the effects of the
action, and consider these effects in decisionmaking.
A common "myth" about NEPA is that it applies only to "major federal actions significantly
affecting the quality of the human environment" (MFASAQHE). In fact, NEPA applies to ALL
agency actions, but types of action with different levels of potential environmental impact get
different levels of consideration. MFASAQHEs must be given the highest level of consideration,
through preparation of an Environmental Impact Statement (EIS).
For the full text of the NEPA regulations, and links to other pertinent agency regulations and
CEQ guidance, see the CEQ Internet site NEPANet.

Suggestions for Instructional Use
The NPI NEPA pages can serve not only as reference tools but also as training devices -- for
individually paced self-training, web-based cohort training, or classroom instruction.
Instructional uses are limited only by the imagination of instructors, students, and curriculum
designers, but here are two example training exercises using the NEPA pages.
Reviewing an Environmental Assessment
Applying a Categorical Exclusion Checklist

Environmental Assessment
An EA is done to determine whether an action is a "major federal action significantly affecting
the quality of the human environment." The CEQ regulations don't say much about the content of
an EA, but they do contain a substantial definition of what it means to have a "significant"
impact, and this can be used to structure the EA analysis.

The EA is supposed to be "brief but thorough." It's not supposed to be "encyclopedic," nor is it
supposed to be a "mini-EIS" (though many are). It can be, and often is, the context in which
other authorities, such as Section I 06, are addressed.
The EA leads either to the decision to do an EIS, or to a Finding of No Significant Impact
(FONSI). The FONSI is published for public review and comment. Some courts have found that
it is OK for a FONSI to include an agency's commitment to mitigation measures that will, if
implemented, bring the impacts of the project down below a significant level. Such FONSis are
referred to as "mitigated FONSis."
About 50,000 EAs are done each year.

What should go into an EA?
The regulations are very unspecific about the required content of an EA, but they do say that the
EA must explain the need for the proposed project, the alternatives considered, and the

/
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environmental impacts of each alternative. It must also identify agencies and persons consulted··'
in preparing the EA.
In their defmitions section, at Section 1508.27, the CEQ regulations defme the word
"significantly" as used when the Act refers to "major Federal action significantly affecting the
quality of the human environment." Since it is such actions that require preparation of an EIS;' ' ··"
the definition of "significantly" indicates how the significance of impacts should be measured in
an EA. If the effects aren't significant when measured against the defmition, then a Finding of, ·
No Significant Impact can be issued and the project proceeds with no further NEPA review, but
if the defmition is met, then an EIS is needed.
The definition is framed in terms of "context" and "intensity."
Context means the geographic, social, and environmental contexts within which the project may
have effects. The regulations refer to:
•

Society as a whole, defined as including all human society and the society of the nation

•

The affected region

•

Affected interests, such as those of a community, Indian tribe, or other group

•

The immediate locality

The regulations also say that both short-term and long-term impacts must be considered-- in
other words that impacts must also be considered in the context of time.
It is important not to think of the various contexts as a hierarchy. An impact on society as a
whole is not necessarily more important than an impact on a particular interest or locality.

"Intensity" is the severity of the potential impact, considered in context. The regulations direct
agencies to consider:
•

Both beneficial and adverse impacts

•

Impacts on human health and safety

•

Impacts on an area's unique characteristics, such as historic or cultural resources, park
lands, prime farmlands, wetlands, wild and scenic rivers, and ecologically critical areas.

Note that impacts on "historic or cultural resources" are explicitly identified as attributes that
must be addressed in order to measure the significance of a project's potential environmental
effect. Hence such impacts must be considered in an EA.
Note also that it's "historic or cultural resources." The two terms are not synonymous.
The regulations go on to identify the potential for controversy, the presence of uncertainty or
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unknown risks, cumulative effects, adverse effects on historic properties, scientific, cultural or
historical resources, endangered and threatened species, and potential violations of law or other
requirement designed to protect the environment as factors to consider in measuring the
intensity of potential impacts.
Controversy is generally understood to mean controversy about the environmental effects of a
project-- not mere unpopularity.
·
Cumulative effects refer to the role of a project's effects in contributing to a pattern of effects of
multiple projects, programs, or trends.
Ideally, the definition of "significantly" at 40 CFR 1508.27 should provide an outline for an EA.
Going through the outline-- asking oneself "are we likely to affect this measure of intensity?"
with respect to each measure, in each context -- should bring the analyst to a logical conclusion
about whether there will be a significant effect. Unfortunately, many agencies don't use the
definition this way.

How are EAs reviewed?
The regulations are unspecific about internal and external review of an EA, so the amount and
kind of review that takes place varies widely. Practically speaking, some kind of review is
obviously necessary in many cases, because whoever is preparing the EA obviously can't know
what all the possible impacts are; she will have to ask people. This does not necessarily mean a
formal review and comment process. Review may occur in the context ofEA preparation, as part
of consultation with knowledgeable or concerned parties, and with reference to other
environmental laws like Section 106.

EAs and cultural resources
As noted, the definition at 40 CFR1508.27 mentions historic and cultural resources twice, in
different ways. Clearly, impacts on both historic properties and other kinds of cultural resources
are supposed to be considered in an EA. The EA is also an excellent, and commouly used,
context for coordination with Section 106 ofNHPA.
40 CFR 1508.14
40 CFR 1508.14 --the regulatory definition of the "human environment"-- is an often
misinterpreted section of the CEQ regulations. After defining the human environment to include
the natural and physical environment and human relationships with that environment, it says that
economic and social effects by themselves do not require preparation of an EIS. It goes on to say
that when an EIS is prepared and economic or social effects are interrelated with effects on the
natural or physical environments, then such effects must be considered.
Agencies have occasionally interpreted this to mean that they do not need to consider economic
and social effects in an EA. This is a pretty exotic reading of the regulatory language. Section
1508.14 does NOT say that economic or social effects do not need to be considered in EAs. The
)
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point of 40 CFR 1508.14 is just that if there are no other potential impacts, economic and social
impacts are not by themselves sufficient to constitute a "significant effect on the human
environment" requiring preparation of an EIS.
Nor, of course, does 40 CFR 1508.14 mean that potential impacts on human culture and its
resources are not sufficient by themselves to require preparation of an EIS, since it doesn't even
mention such impacts.

The outcome of an EA
The EA results either in the conclusion that an EIS is necessary, or in a written "Finding of No
Significant Impact" or FONSI. The FONSI, in theory, demonstrates that the impacts of the
project don't rise to the level of significance, with reference to the significance measures listed at
40 CFR 1508.27. The FONSI:
•

Includes either the whole EA or a summary (usually the latter)

•

References arry other pertinent environrnental documents (e.g., an MOA)

•

Says why it's concluded that there's no significant impact

•

If some factors are weighted more heavily than others, says so

•

In most jurisdictions, may include or refer to mitigation measures that the agency plans to
implement in order to keep impacts below the level of significance (Such a FONSI is
called a "mitigated FONSI")

•

Must be available to the public, but may or may not be put out for formal
public review.

Common problems with EAs
Since the CEQ regulations are vague about what should be in an EA, many if not most agencies
and consultants simply adapt the much more detailed procedures for doing Environmental
Impact Statements (EISs). This tends to result hi long, complicated, costly documents that are, in
essence, EISs with little or no public participation, and that aren't particularly clear about why
the agency thinks that impacts won't be significant
EAs and EISs serve fundamentally different purposes. An EA is to determine whether a specific
threshold is crossed --the threshold of "significant" impact. An EIS simply has to reveal the
impacts, not demonstrate that a threshold is or is not crossed. So when one turns an EA into a
"mini-EIS", one produces a document that often doesn't clearly show that there will or will not
be a significant impact. Instead one merely discusses all the impacts (at best), and then asserts a
conclusion whose relationship to the analysis is not always very clear.

In addition, of course, a "mini-EIS" may not be very "mini." It may be as long and complicated
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as a regular EIS; it's just usually prepared with little or no public participation.
Another problem is lack of "scoping" --that is, figuring out the scope of the analysis. Because
the regulations talk of scoping only in the context ofEISs, formal scoping is not always done
with respect to an EA; instead the analysis done more or less by rote.
With respect to historic properties, a very common problem is "deferral," in which the agency
acknowledges that it doesn't know much about what effects there may be on historic properties,
but whatever they are, Section 106 review, to be performed later, will take care of them, and
therefore there's no significant impact.
And with respect to other kinds of cultural resources, a common problem is that they aren't
considered at all. Historic properties (or even more narrowly, archeological sites) are sometimes
the only things discussed in the "cultural resource" part of an EA, and if social impacts are
considered, they are often considered only terms of easily quantifiable socioeconomic variables
like population, employment, and use of public services. The result is that impacts on many
classes of cultural resource simply are not identified, or considered in deciding whether
significant impacts may occur.

Reviewing An Environmental Assessment For Its Treatment of Cultnral Resources
Textbook: Any Environmental Assessment (EA)
Preparation: If you (the student) are personally or professionally interested in a particular EA,
you can use that document. If not, your instructor may assign you an EA to review or you may
select one yourself from any available to you. If you are not reviewing the EA based on your
own interests, you should assume any one of the following roles:
1. Individual concerned with historic buildings, structures, districts.
2. Representative of indigenous group concerned with impacts on culture, lifeways, spiritual
places.
·
3. Archeologist.
4. Individual concerned with cultural landscapes.
5. Community representative concerned with impacts on community ambience, lifestyle.
Needless to say, the role selected should relate somehow to the environment potentially affected
by the action analyzed in the EA. For example, if you want to play the role of someone
concerned with historic buildings, you shouldn't select an EA to review that concerns a timber
sale where there aren't any buildings.
Assignment: Review and critique the EA both for its general treatment of cultural resources and
for how it addresses (or fails to address) your own particular real or assumed/assigned interests.
Use the NEPA pages in doing review and preparing the critique.
Suggestion: Be sure to consider the following:
1. Is the EA organized into approximately the following elements? If so, what are the pros and
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cons of this sort of organization?
* Cover sheet.
*Summary.
* Table of contents.
* Purpose of and need for action.
* Alternatives including proposed action.
* Affected environment.
* Environmental consequences.
* List of preparers.
* List of Agencies, Organizations, and persons to whom copies of the EA were sent.
*Index.
* Appendices (if any).
2. Does the EApresent alternative ways of achieving the purpose of the project? If not, is
there a good reason it doesn't?
3. Does the EA describe the contexts in which impacts may occur? If so, what are they?
4. Does the EA discuss the intensity oflikely impacts, as outlined in 40 CFR 1508.27?
5. Does the EA describe historic properties subject to possible impact?
6. Does the EA describe cultural resources other than historic properties? If so, what are they?
7. Does the EA discuss what effects are likely on cultural resources?
8. Does the EA propose ways of avoiding, reducing, or mitigating adverse effects on cultural
resources? What are they? Do you think they are adequate?
9. Is it likely that cultural resource legal authorities in addition to NEPA are relevant to the
project and its effects? If so, how does the EA address them?
10. Is the EA responsive to culture-related environmental justice concerns?
11. Does the EA reflect consultation with stakeholders having cultural resource concerns? Has
the consultation been adequate?
12. Does the EA lead to a clear and understandable conclusion as to whether the project is
likely to have significant impacts on the quality of the human environment? Do you agree
with the conclusion from a cultural standpoint? Why or why not?
Draft a letter to the agency responsible for the EA, providing comments and telling the agency
what you think of the EA and what you think the agency should do. If you have an instructor,
turn the letter in to the instructor for review and critique. In self-instruction, critique the letter
yourself, referring to the cheat sheet
NEPA for Historic Preservationists and Cnltnral Resources Managers
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Self-Instruction Cheat Sheet:
Reviewing an Environmental Assessment
Question I: Is the EA organized into approximately the following elements? If so, what are the
pros and cons of this sort of organization?
* Cover sheet.
*Summary.
* Table of contents.
* Purpose of and need for action.
* Alternatives including proposed action.
* Affected environment.
* Environmental consequences.
* List of preparers.
*List of Agencies, Organizations, and persons to whom copies of the EA were sent.
*Index.
* Appendices (if any).
Discussion: The elements listed are those given in the NEPA regulations as the appropriate
subdivisions of an EIS, and many agencies use them to structure EAs as well. Using them has the
advantage of providing consistency among agency environmental documents, and perhaps
facilitating the work of contractors. However, the purpose of an EIS is fundamentally different
from that of an EA, and this kind of organization may not be the most efficient and clear way to
achieve the purpose of the latter.
An EIS reveals environmental impacts and alternatives to the decisiomnaker and to the public,
and indicates which alternatives are environmentally preferable. The decisionmaker is then free
to select an alternative based not only on enviromnental considerations but on all other factors as
well -- cost, mission requirements, and so on. An EA, on the other hand, is supposed to provide
the basis for answering a single question: does the action have the potential for a significant
impact on the quality of the human enviromnent?
So, in the example you've analyzed, does the selected format help or hinder the analyst in
reaching a clear and defensible conclusion about the potential for significant impact?
Question 2: Does the EA present alternative ways of achieving the purpose of the project? If not,
is there a good reason it doesn't?
Discussion: Although the requirement to discuss alternatives isn't as explicit in the regulatory
language dealing with EAs as it is with regard to EISs, alternatives should be discussed unless
there's a good reason not to, and if there is such a reason, the agency ought to be able to explain
what it is. In any event, if there's an alternative that you think is preferable, there's nothing wrong
with challenging the agency about why they didn't look at it.
Does the EA describe the contexts in which impacts may occur? If so, what are they?
)
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Discussion: Check 40 CFR 1508.27 for the kinds of contexts that should be addressed. What
contexts are relevant to you? Did the agency ignore an important context -- e.g., the context of
the affected region, or affected interests?

A

~

Does the EA discuss the intensity oflikely impacts, as outlined in 40 CFR 1508.27?
Discussion: Look at each of the items included in the outline of intensity measures; consider
which ones are relevant to your concerns. Were these measures systematically looked at in the
EA? If not, this is something to challenge.
Does the EA describe historic properties subject to possible impact?
Discussion: Since historic properties are explicitly identified in 40 CFR 1508.27 as among the
things to be considered in measuring intensity of effect, affected historic properties certainly
SHOULD be identified. There should be some kind of systematic linkage to Section 106 review.
Does the EA describe cultural resources other than historic properties? If so, what are they?
Discussion: Consider all the other cultural resource legal requirements -- NAGPRA, AIRF A, and
the others, as well as NEPA itself.
Does the EA discuss what effects are likely on cultural resources?
Discussion: Since the EA is all about whether there will be significant impacts, it should be
pretty explicit about what effects may occur. Is it? Be alert to vague statements and uncertainties
(e.g., "inventories have not been completed," "no cultural resources are known to exist."). Also
be on the lookout for unsubstantiated statements ("No significant impacts are anticipated ... ").
And be alert to deferral ("Impacts on historic properties will be mitigated under Section 106").

o··
.,,

Does the EA propose ways of avoiding, reducing, or mitigating adverse effects on cultural
resources? What are they? Do you think they are adequate?
Discussion: Remember that if the EA doesn't lead to an EIS, it (or the FONSD has to
demonstrate that there will be NO SIGNIFICANT IMPACT. So if the EA identifies any
potential significant impacts, it ought to say (or the FONSI ought to say) how these will be
avoided, mitigated, or otherwise reduced BELOW SIGNIFICANCE. If it doesn't, that's a flaw.
And of course you can argue with the agency about the adequacy of its mitigation measures.
Remember that the critical test is whether the measures reduce the level of impact below
significance. What constitutes a "significant" impact can be debated, of course, and you should
debate it if you don't agree with the agency. In any event, the agency should be able to say why it
doesn't think there will be a significant impact, and defend it.
Is it likely that cultural resource legal authorities in addition to NEPA are relevant to the project
and its effects? If so, how does the EA address them?
Discussion: Think about each non-NEPA cultural resource law and the resources to which it
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pertains. Has each one been addressed? Do they all need to be, given the kinds of resources and
effects likely to be involved? Is the way each realistically predictable kind of effect is addressed
adequate, with reference to the requirements of the pertinent laws? For example, have the
NAGPRA regulations been followed if the project might unearth Native American cultural items
on Federal land?
Is the EA responsive to culture-related environmental justice concerns?
Discussion: Does it look like there are low-income populations or minority communities
involved? Consider both populations that actually live in the area to be affected and groups that
may use the area for subsistence, recreation, religious, or other cultural reasons. If such
populations may be involved, have special efforts been made to involve them, seek out their
concerns, and address them? Is it likely that there will be disproportionate, significant impacts? If
so, have adequate provisions for mitigation been made to reduce them below significance?
Does the EA reflect consultation with stakeholders having cultural resource concerns? Has the
consultation been adequate?
Discussion: Has a reasonable effort been made to fmd stakeholders, and to involve them? Have
they actually been consulted? If there are cultural, linguistic, or other barriers to their
participation, have these been successfully addressed? This is very often a weak point in EA
analyses.
Does the EA lead to a clear and understandable cm:i.clusion as to whether the project is likely to
have significant iiil.J2acts on the quality of the hl)!llan environm~;!It'Z_llQ_}'IUI_agre_e__with_the__ -----cQiich!slon
a cultural standpoint? Why or why not?

from

Discussion: This, of course, is where the rubber meets the road. Your letter should bring together
your observations on all the preceding questions reach a clear conclusion, and challenge the
agency about any inadequacies.

Categorical Exclusion
What is it?
The lowest level ofNEPA analysis is that given to_CATEXs (also called CX, CatEx, CatX, etc.).

"Categorical exclusion" means a category of actions which do not individually or cumulatively
have a significant effect on the human environment and which have been found to have no such
effect in procedures adopted by a Federal agency in implementation of these regulations (Sec.
1507.3) andfor which, therefore, neither an environmental assessment nor an environmental
impact statement is required ... 40CFR 1508.4
"Extraordinary Circumstances" CATEX lists must provide for "extraordinary circumstances"
under which, in essence, a CATEX is not a CATEX, and further analysis is required,
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Any procedures under this section shall provide for extraordinary circumstances in which a
normally excluded action may have a significant environmental effect. 40 CFR 1508.4
Extraordinary circumstances, and ways of screening CATEX assignments to determine whether
such circumstances exist, are set forth in each agency's NEPA procedures. Based on the
·
regulatory definition of the term "significantly" at 40 CFR 1508.27, agencies typically list as·
extraordinary circumstances such situations as those where public health may be affected, where •
wetlands, endangered species, or historic properties may be adversely affected, where there are
unique risks or uncertainties about impacts, and where a violation of law or environmental
protection procedures may occur. Often an agency will use a "checklist" to tick off possible
"extraordinary circumstances."
Some agencies conduct or contract for CATEX screening studies, under various names. These
studies are done in order to determine whether "extraordinary circumstances" exist that require
further review.
Typically, such a study will involve a quick review of the project site and its surroundings,
consultation with local authorities and other knowledgeable parties, and a study of pertinent
background requirements. It may result in a short written report, or simply in completion of a
checklist.
A CATEX screening study may provide the context in which the agency addresses other
environmental review requirements, such as those under Section 106 of the National Historic
Preservation Act
The Section 106 regulations, 36 CFR 800, issued by the Advisory Council on Historic
Preservation (ACHP), make a point of requiring agencies to consider whether a categoricaily
excluded project requires review under Section 106.

0

If a project,

activity or program is categorically excluded from NEPA review under an agency's
NEPA procedures, the Agency Official shall determine if it still qualifies as an undertaking
requiring review under section 106 pursuant to Sec. 800. 3(a). Ifso, the Agency Official shall
proceed with Section 106 review in accordance with the procedures in this subpart. 36 CFR
800.8(b)
This emphasizes that:
•

Section 106 and NEPA are separate authorities; the fact that something is excluded from
NEPA review doesn't mean it's excluded from Section 106 review; and

•

Potential impacts on historic properties are among the potential "extraordinary
circumstances" that need to be considered when screening a CatEx.

/""\
W'
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ex Analyst's Tips

If you're assigned to screen (by whatever name this procedure's called in your agency) a.
proposed action to see if it's categorically excluded from detailed NEPA review, you're going to
have some kind of internal procedure to follow. There's an excellent chance, however, that this
procedure will be very much out of date, incomplete, and ineffective. It may einploy some kind
of checklist with a question like -•

Will the project affect any districts, sites, buildings, structures, or objects included in or
eligible for the National Register of Historic Places?

--or-•

Will any significant cultural resources be affected?

And it may give you no guidance whatever about how to figure out the answer to the question.
The first question is in a way the simpler one to answer, because there are definite procedures for
answering it; these are set forth in the regulations of the Advisory Council on Historic
Preservation (ACHP) for Section 106 of the National Historic Preservation Act (36 CFR 800).
You're going to need to follow those regulations in order to decide whether historic properties
are likely to be affected
Hints:
•

If the project involves altering buildings or structures, digging in the ground, disposing of
real property, or changing land use, there's probably the potential for effects on historic
properties. Whether such effects will actually occur is something you're going to have to
find out.

•

It's not enough to just check the published National Register of Historic Places.

•

Historic places aren't always recognizable. They're not always buildings; they may be
sites, or districts, and they probably don't have signs identifying them as historic.

•

You're probably going to have to do some kind of study. Examine the ACHP regulations,
discuss things with your agency's historic preservation or cultural resource staff, and
consult with outside authorities as needed -- for example, the State or Tribal Historic
Preservation Officer, local historic preservation officials, and local preservation
organizations.

In addition to considering historic properties, you ought to consider impacts on other types of

"cultural resources," even if your CatEx procedures don't explicitly ask you to. Other cultural
impacts -- for example, on an Indian tribe's religious practices, or on the use of resources for
cultural purposes by a minority group or low income community -- have to be considered under
NEPA, whether or not the people who composed your CatEx checklist knew it at the time they
prepared the procedures you're trying to follow. Generally speaking ...
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•

If the project will disturb the ground, there might be impacts on archeological sites,
which may or may not be historic properties (i.e. eligible for the National Register of
Historic Places), and which may or may not have religious or cultural value to descendant
communities. Following the Section 106 regulations should help you deal with this
possibility. You may also need to deal with the regulations implementing the Native
American Graves Protection and Repatriation Act. You'll need to consult archeological
and historic preservation authorities, and Indian tribes ifNative American graves or
cultural items may be affected.

•

If the project will result in the disposition of documents, you're going to need to comply
with your agency's procedures for implementing the Federal Records Act. Failure to do
so can result in fines and imprisonment. Yqur agency should have an FRA coordinator
who can advise you.

•

If the project may do anything to the economy of an area, or to land use, or access to
natural resources, or traffic volume or traffic patterns, it may have impacts on the
sociocultural activities of communities and neighborhoods, which will need to be
considered under l'-ffiPA. Finding out about this may require special social impact
analyses, which will probably have to be done under contract.

•

If the project involves the use of rural land, including but not limited to Federal land,
there may be Native American cultural issues to be concerned about-- not only general
social impact issues, but also issues involving the religious use of natural areas,
subsistence and religious use of natural resources, perceptions of spirituality, and
ancestral burial sites. Consultation with potentially concerned Native American groups
will be important, and may be required by law and executive order. Your agency should
have an Indian tribal or Native .LA~~erican liaison official ·who ca..~ advise you. Think
about whether low income groups or minority communities might be affected by the
project, because they live near where it is supposed to occur or because they use the area
or value it for some reason. Consider possible cultural concerns -- for example,
community concern about a place where traditional fishing is done, or about the character
of a neighborhood-- as well as concerns about such obvious impacts as exposure to toxic
materials. If such groups or communities may be involved, you may have environmental
justice issues to deal with, that you'll need to resolve before deciding whether the project
can be categorically excluded.

Q

"Outside" Review of a Categorically Excluded Project
Common CATEX problems
Typical problems with agency CatEx screening include:
•

No screening at all. Agency procedures all call for some sort of effort to determine
whether extraordinary circumstances exist, but often such efforts are not carried out.

•

Inadequate direction. A checklist will be used, for example, that simply asks something·
like "Will the project impact a property listed in or eligible for the National Register of
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Historic Places," without informing the user of what "property," "listed," "eligible," or
"National Register" mean, or how one is supposed to find out the answer to the question.
A natural response is: "Well, I suppose not; doesn't look very historic to me."
•

Inadequate training. Thousands and thousands of CatEx decisions are made (explicitly or
otherwise) every day by thousands and thousands of Federal employees. Few of these
people receive training in how to make such decisions.

Reviewing a particular project
CatEx screening (by whatever name) takes place pretty much entirely within the agency, so it
may be very difficult even to find out that a CatEx decision is being made. However, the
screening work must pose questions like "will or will not the action knock down a historic
building," and the agency has to answer this question somehow. It's reasonable to ask-- either
with respect to a given project or generally --how this sort of question is posed and answered.
Your first problem, of course, will be even to find out about the CatEx determination. The
agency may very well not tell anybody about it. Even if you're a State Historic Preservation
Officer (SHPO), or some other official person, you can't necessarily expect agencies to consult
with you when they're making CatEx decisions.
However, if you become aware of a project that you're concerned about, if you understand
something about the agency's CatEx procedures, you may be able to prevail upon the agency to
give the project a second look.
·

In discussing an agency's CatEx transactions, you should try to relate your comments to the logic
ofthe agency's CatEx screening system (ouiiined in its NEPA procedures), and to the specific
requirements of Section I 06 and other authorities:

"SectionX47 ofyour procedures says your action can't be a CatEx if it will have adverse
efficts on a historic property. Under the Section I 06 regulations you're supposed to
consult with the SHPO and other concerned parties about whether such adverse effects
will occur, but we haven't heard boo from you. Can you account for this?"
If you don't know anything about the agency's CatEx procedures, you can still try asking:

•

How are you addressing the effects ofdemolishing this building under NEPA?

To which the agency may reply that under its NEP A procedures, the action is exempt from
NEPA review, or "we don't have to do NEPA review on that kind of project," or words to this
effect -- which mean, whether the person you're talking with knows it or not, that the agency
treats the action as categorically excluded.
You have two answers to this: one is to point out that a project that's categorically excluded
under NEPA isn't categorically excluded from review under Section I 06 ofNHPA, or NAGPRA,
or whatever other cultural resource statute you think may be relevant. However, this strategy
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essentially accepts the agency's argument that the action is a NEPA CatEx, and throws away
NEPA as a tool. A better approach, perhaps coupled with pointing out that NEPA isn't the only
law in the land, is to ask:
Oh, so it was categorically excluded? Well, let's see how you analyzed the project to
make sure that no extraordinary circumstances existed; as you know, under the Council
on Environmental Quality's NEPA regulations, that's supposed to be documented May
we see the pertinent documents, please?

Reviewing an agency's CatEx procedures
Particularly if you are an SHPO, a Tribal Historic Preservation Officer, or a local government's
preservation office, it's perfectly appropriate to contact agencies and try to help them rationalize
the way their CatEx procedures relate to historic properties. Sending a letter more or less along
the following lines to the agency's NEPA coordinator (who should be identifiable upon inquiry
to the agency) could have useful results. Note that '"screening" may not be the terminology the
agency uses for checking its CatEx determinations for extraordinary circumstances. Your letter
will work best if written in the agency's language.
Dear Ms. NEPA:
We are concerned about how systematically and effictively potential impacts on historic
properties (or cultural resources, ifyou're concerned about more than historic places)
are being considered when your agency screens projects that are categorically excluded
from review under the National Environmental Policy Act to ensure that no
"extraordinary circumstances" exist requiring additional review. We would like to work
with you to make sure that such impacts are thoroughly considered in accordance with
all pertinent Federal requirements. Such consideration, ofcourse, can avoid costly and
time-consuming project delays, as well as unnecessary damage to important cultural
resources. We would appreciate the opportunity to meet with you and review your
Categorical Exclusion screening procedures ...

0

.

Applying a Categorical Exclusion Checklist
If you have access to the categorical exclusion procedures used by an agency in which you're
interested, use those procedures. If not, you can access the General Services Administration
(GSA) electronic environmental guide at http://www.gsa.gov/pbs/pt/call-in/envbooklebook.htm
(Note: GSA is one of the very few agencies that provides its list of categorical exclusions online.)
ASSIGNMENT
In the NEPA procedures used (student-preferred agency or GSA), fmd the list of categorical
exclusions, and the system the agency uses to apply them. Review these.
Imagine yourself an employee of the agency, whose job it is to decide whether the following are

/"'!'\
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categorical exclusions. You have NO budget to support this work, other than a small portion of
your own salary.

* Purchase five (5) new cars for the agency motor pool.
* Remodel office to accommodate a consolidated data processing center.
* Dispose of five acres of undeveloped surplus lana.
* Any other real or hypothetical project you want to select.
For each project, consider the following questions:
What challenges do you face in applying the agency's

ex criteria to each of the above actions?

What can you do to address these challenges?
Now imagine yourself an outside party concerned about one of the above projects and consider
the following questions:
What challenges do you face in getting the agency, from your perspective, to consider cultural
resources properly in its decision about whether the project should be categorically excluded?
What can you do to address these challenges?
Referring as needed to the NEPA pages, prepare a five-page paper describing your thoughts and
conclusions. In instructor-led training, submit your paper to the instructor for review and
critique. In self-training, refer to the cheat sheet

Self-Instruction Cheat Sheet:
Applying a Categorical Exclusion Checklist
In your role as employee of the agency, you are likely to find that some categorical exclusion
questions -- like the one about purchasing the cars -- are pretty easy to answer. No, there's
virtually no realistic chance that buying some cars will have a significant impact on the quality of
the human environment. Others, however, will be harder to address. For example:
•

Is the office that will be remodeled in a historic building? If so, do the interior elements
of the building, including the office, contribute to the building's significance? If so, will
they be altered? Or will the project require, say, replacing windows, and will that have
visual effects on surrounding buildings?

•

Does the surplus land contain archaeological sites? Indian spiritual places? Places used
by local people for traditional subsistence, or recreation? What will happen to the land
once it's transferred? What effects may THAT have on surrounding areas, local
communities, and so on?
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•

What do you need to know to answer these questions? Do you have the information? Canyou afford to get the information?

You also may fmd that the agency's CX checklist, or whatever device the agency uses for
screening its CX decisions, doesn't work very well, or even misleads you. For example, does it
ask only about impacts on places INCLUDED in the National Register of Historic Places, and
not about those that are ELIGIBLE? Or does it ask about eligible properties too, but not give you
any guidance about how to fmd out which are and which aren't?
In thinking about what you might do to address challenges in applying the agency's procedures,
assume that you can't change the procedures. What else can you do? Can you frame a convincing
argument based on the logic and language of the procedures? Can you bolster your case by
referencing the requirements of other laws -- for example Section 106 ofNHPA?
In imagining yourself as an outside party, your first problem is going to be to find out about what
the agency is doing, since its CX decisions don't require any particular review. You might
consider first what you'd do if you heard about a possibly destructive project and wanted to
inquire about it. Would it help to ask where the project stands in NEPA review? What if the
agency just says "It's categorically excluded?" What can you do? Next you might consider what
you might do programmatically -- supposing you're the SHPO, or a local cultural group. Can you
think of ways to make sure you get to review and critique CX decisions routinely?

NEPA and Section 106 of the
National Historic Preservation Act

0

General Rules for NEPA-Section 106 Coordination
The Advisory Council on Historic Preservation's (ACHP's) Section 106 regulations (36 CFR
800) prescribes the following for the consideration of historic properties under NEP A:
•

Early coordination. Federal agencies are encouraged to coordinate compliance with
Section 106 and the procedures in this part with any steps taken to meet the requirements
of ... -(NEPA). Agencies should consider their Section 106 responsibilities as early as
possible in the NEPA process, and plan their public participation, analysis, and review in
such as way that they can meet the purposes and requirements of both statutes in a timely
and efficient marmer. The determination of whether an action is a "major Federal action
significantly affecting the quality of the human environment," and therefore requires
preparation of an ... (EIS) under NEPA, should include consideration of the undertaking's
likely effects on historic properties. A finding of adverse effect on a historic property
does not necessarily require an EIS under NEP A. (36 CFR 800.8(a)(1 ))

•

Inclusion ofhistoric preservation issues. Agency Officials should ensure that preparation
of an Environmental Assessment (EA) and Finding of No Significant Impact (FONSI)
and an EIS and Record of Decision (ROD) includes appropriate scoping, identification of
historic properties, assessment of effects upon them, and consultation leading to
resolution of any adverse effects. (36 CFR 800.8(a)(3))

NEPA for Historic Preservationists and Cultural Resources Managers

Page26 of30

309
•

Actions categorically excluded under NEPA. If a project, activity or program is
categorically excluded from NEPA review under an agency's NEPA procedures, the
Agency Official shall determine if it still qualifies as an undertaking requiring review
under section 106 pursuant to Sec. 800.3(a). If so, the Agency Official shall proceed with
Section 106 review in accordance with the procedures in this subpart (36 CFR 800.8(b)).

According to the NEPA regulations, in considering whether an action may "significantly affect
the quality of the human environment," an agency must consider, among other things:
•

Unique characteristics of the geographic area such as proximity to historic or cultural
resources (40 CFR 1508.27(b)(3))

•

The degree to which the action may adversely affect districts, sites, highways, structures,
or objects listed in or eligible for listing in the National Register of Historic Places (40
CFR 1508.27(b){8)).

and

The NEPA regulations also require that:
•

To the fullest extent possible, agencies shall prepare draft environmental impact
statements concurrently with and integrated with environmental impact analyses and
related surveys and studies required by ? the National Historic Preservation act? (40 CFR
1502.25(a))

General Recommendations for Coordination
Based on the above requirements, Section I 06 review -- that is, the scoping, identification,
assessment, and consultation called for in 36 CFR 800.8 -- should be carried out in coordination
with NEPA review as follows:
Conduct Section 106 review when screening a project that may be categorically excluded from
NEPA review to see whether "extraordinary circumstances" exist requiring further review (40
CFR 1508.4). Whether such extraordinary circumstances are found to exist based on historic
property impacts will depend on the severity of the impacts and what the agency's NEPA
procedures say, but even if no further review is required under NEPA, Section 106 review must
be completed.
During preparation of any EA, conduct Section 106 review in order both to comply with Section
106 itself and in order to determine whether historic resources will be adversely affected, and if
so, whether measures can be implemented to reduce adverse effects to a less than significant
level. The results of the review should be reported in the FONSI if one is issued, with an
explanation of how Section 106 review has resulted in avoiding significant adverse effect.
Section 106 review should be conducted during preparation of any EIS. Scoping, identification,
and assessment of effects should be done during the analysis leading to the draft EIS, and the

NEPA for Historic Preservationists and Cultural Resources Managers

Page 27 of30

310
results should be presented in the DEIS. Consultation to resolve adverse effects should be
coordinated with public comment on the DEIS, with the results reported in the FEIS. Any
Memorandum of Agreement (MOA) developed under Section 106, or the final comments of the
ACHP, should be addressed in the ROD. Unless there is some compelling reason to do
otherwise, the Section 106 MOA should be fully executed before the ROD is issued, and the
ROD should provide for implementation of the MOA's terms.

Caution
Note that Section 106 does not deal with impacts on all types of cultural resources, or all cultural
aspects of the environment; it deals with impacts on properties included in or eligible for the
National Register of Historic Places. Other authorities, such as the American Indian Religious
Freedom Act and Executive Order 12898, may require consideration of other cultural resource
types, and NEPA itself provides for considering all aspects of the cultural environment -- for
example, the cultural use of natural resources. So complying with Section 106 does not guarantee
that all impacts on all cultural resource types have been addressed in NEPA analysis.

"Substituting" NEPA Compiiancejor Section 106 Compiiance
It is possible for an agency to "substitute" its NEPA review for the specific steps set forth in the
Section 106 regulations, providing specific standards are met. Substitution is not allowed where
a project is categorically excluded from NEPA review, and practically speaking it will probably
be useful only where relatively large, complicated projects involving many alternatives are under
review. If you want to consider substitution, be sure to review the standards carefully.

Section 106 of the National Historic Preservation Act
Section 106 of the National Historic Preservation Act (NHPA) requires Federal agencies to "take
into account" the effects of their actions on "historic properties"-- that is, "districts, sites,
buildings, structures, and objects included in or eligible for the National Register of Historic
Places." The National Register is a list of known significant historic places in the United States,
Puerto Rico, Guam, American Samoa, the Commonwealth of the Northern Marianas, the
Federated States of Micronesia, and the Republics of Palau and the Northern Mariana Islands.
Section 106 is implemented by following regulations issued by the Advisory Council on Historic
Preservation.
In general, the Section 106 review process involves the following steps:
•

Establish whether the action being considered is a Federal undertaking subject to Section
106 review. Virtually any Federal action that has the potential for environmental impacts
--including many that are categorically excluded from substantial NEPA review-- are
subject to Section 106.

•

Initiate the review process in consultation with the State and/or Tribal Historic
Preservation Officer and other stakeholders. Coordinate with other reviews (e.g. NEPA
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review), plan for public participation, and identify who to consult.
•

Conduct scoping to determine what should be done to identify historic properties and
determine effects on them.

•

Conduct the necessary identification studies and analyses, in consultation with
stakeholders. Note that properties that are eligible for the National Register must be
identified, as well as those already included in the Register. This may include heretofore
entirely unknown properties.

•

Consult further about any effects that may be adverse.

•

Execute and implement a Memorandum of Agreement (MOA) about how adverse effects
will be resolved, or obtain and consider a fmal comment from the ACHP.

Substituting NEPA for Section 106 Review
36 CFR Section 800.8(c) of the NHPA Section 106 regulations allows "use of the NEPA process
for Section 106 purposes." Under this subsection, an agency can use the NEPA process and the
documents it produces "to comply with Section 106 in lieu of the procedures set forth in Sees.
800.3 through 800.6." This may be a way for an agency to streamline its overall
environmental/historic preservation review process. To use this provision, however, the agency
and its NEPA work must meet the following tests.
·
1. The agency must notify the SHPO/THPO and ACHP that it intends to substitute.
2. The agency has to identify consulting parties -- such as Indian tribes and Native Hawaiian
groups, local governments, preservation organizations, and so forth -- in a marmer
consistent with Section 800.3(f).
3. The agency has to identify historic properties and assess effects on them in a marmer
consistent with Sec. 800.4 through 800.5, but the scope and timing of identification and
effect determination may be "phased to reflect the Agency Official's consideration of
project alternatives in the NEPA process" and the effort the agency expends must be
"commensurate with the assessment of other environmental factors."
4. The agency must consult about the action's effects with the SHPO/THPO, tribes, Native
Hawaiian groups, and other consulting parties during NEPA scoping, analysis, and
documentation, and it must involve the public in accordance with the agency's NEPA
procedures.
5. The agency must develop alternatives and mitigation measures in consultation with the
other stakeholders, and describe these measures in its EA or DEIS.
In other words, the agency must do the substantive things that the Section 106 regulations call
for, but it doesn't have to follow precisely the same procedures it would if it were doing
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"standard" Section 106 review. It has the flexibility to do things in "phases," and the level of
effort it puts forth is supposed to be similar to what it does for other kinds of environmental
resources.
To guard against abuse of this flexibility, subsection 800.8(c)(2) requires that the EA or EIS be
reviewed by the SHPO/THPO and other consulting parties. Any of these may object "prior to or
within the time allowed for public comment." In the event of such an objection, the agency must
refer the matter to the ACHP, which has 30 days to review the objection and decide whether it
agrees with it. If it does, then consultation continues to resolve the objection, or the agency
requests final ACHP comment. If the ACHP does not agree with the objection, or fails to
respond within 30 days, the agency can complete its NEPA review and make its decision without
further Section 106 review.
•

Note, however, that when an agency does an EA, there isn't necessarily any public review
period in which consulting party review and objection can take place. The Section 106
regulations don't say how to handle this problem.

Based on this consultation and review, subsection 800.8(c)(4) requires the agency to specify in
its FONSI or ROD the measures it will take to mitigate adverse effects on historic properties.
The agency must also "ensure that the approval of the undertaking is conditioned accordingly,"
and make "a binding commitment" to do so. Section 800.8(c)(4) goes on to say that "where the
NEPA process results in a FONSI, the Agency Official must adopt such a binding commitment
through a Memorandum of Agreement drafted in accordance with Sec. 800.6(c).
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